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 IN THE COURT OF  ADDL. SESSIONS JUDGE(FTC)
 SONITPUR :: TEZPUR

 
PRESENT:   SMTI C. R. GOSWAMI

          ADDL SESSIONS JUDGE ( FTC ) 
          SONITPUR :: TEZPUR

   S  ESSIONS CASE NO. 262 OF 2010  
CORRESPONDING TO GR CASE NO 1494 of 2010

U/S 376, IPC

              STATE OF ASSAM

                  VERSUS             

 SRI MITHUN ORANG  .. ..   ACCUSED PERSON  
                

Appearance:

Sri KR Adhikari, Ld. Addl. PP  : For the State.

 Sri RR Kalita, 
          Ld Advocate(State Defence)    : For the accused person.

Date of framing charge      : 07-02-11.

Date of evidence :28-03-11,15-07-11,25-08-11,
                                                                17-02-12.                             

  
                      
     

Date of argument      : 28-03-12.

Date of judgment             : 30-03-12.
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J  U  D  G  M  E  N  T

1.  The prosecution case as folded in the FIR in brief is that 

on 08-08-2010 at about 5 PM accused Mithun Orang committed rape 

on Miss Nita Tirki inside the garden. She was admitted at Kanaklata 

Civil Hospital, Tezpur in serious condition. Accordingly, one Mangra 

Orang lodged the FIR at Dhekiajuli Police Station on 09-08-2010. 

2. On the basis of the FIR, police registered a case, started 

investigation and after completion of investigation submitted charge 

sheet against the accused Mithun Orang under section 376 of IPC.

3. The  accused  Mithun  Orang  was  produced  before  the 

Court of the Judicial Magistrate, 1st Class, Tezpur, but, as the offence 

is exclusively triable by the court of Sessions, the learned Judicial 

Magistrate,  1st Class   committed the case to  the court  of  Sessions 

Judge, Sonitpur, Tezpur. On being transferred the case for disposal, 

the accused person is produced before this Court and he faced trial. 

Charge was framed against the accused person under section 376 of 

IPC.  Charge  was  read  over  and  clearly  explained  to  the  accused 

person to which he has pleaded not guilty and claimed for trial.

4. In course of hearing, prosecution has examined as many 

as  eight witnesses including the MO & IO.  The accused person is 

examined  under section 313 CrPC.
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5. Heard the learned Counsel of both sides. As the accused 

is  not  acquitted under section 232 Cr PC,  the defence evidence is 

called for, but, the accused declines to adduce evidence.

6. Heard argument from both sides.

7.                               POINT FOR DETERMINATION :

Whether on 08-08-2010 at about 5 
PM the accused person committed rape 
on Miss Nita Tirki ?

   DECISION & REASONS THEREOF

8. To  succeed  in  a  case  under section  376  IPC,  the 

prosecution must prove :-

1. That the accused had sexual intercourse with the woman 
in question;

2. That the act was done under circumstances falling under 
any of the six descriptions described in section 375, IPC;
 
The said six descriptions of section 375 of IPC are as follows :-

First. – Against her will.

Secondly. – Without her consent.

Thirdly.  –  With  her  consent,  when  her  consent  has  been  

obtained by putting her or any person in whom she is interested in  

fear of death or of hurt.
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Fourthly.- With her consent, when the man knows that he is not  

her husband, and that her consent is given because she believes that  

he is another man to whom she is or believes herself to be lawfully  

married.

Fifthly.-  With  her  consent,  when,  at  the  time  of  giving  such  

consent,  by  reason  of  unsoundness  of  mind  or  intoxication  or  the  

administration  by  him  personally  or  through  another  of  any  

stupefying or unwholesome substance, she is unable to understand the  

nature and consequences of that to which she gives consent.

Sixthly.- With or without her consent, when she is under sixteen  

years of age. 

 Explanation.- Penetration is sufficient to constitute the sexual  

intercourse necessary to the offence of rape.      

Exception.- Sexual intercourse by a man with his own wife, the  

wife not being under fifteen years of age, is not rape. 

9. So, we have to see whether the prosecution has been able 

to prove the presence of aforesaid ingredients in this case in hand or 

not. 

10. To arrive at  a decision regarding the fulfillment of  the 

requirements by the prosecution, we have to analysis the evidences 

adduced by the prosecution witnesses. 



5

11. According to the FIR, on 08-08-2010 at about 5 PM the 

accused  person  committed  rape  on the  victim and the  victim was 

admitted at Kanaklata Civil  Hospital,  Tezpur. The medical officer, 

who  examined  the  victim  at  Kanaklata  Civil  Hospital,Tezpur  is 

examined as PW1. He has stated in his examination-in-chief that on 

08-08-2010  at  about  11.50  PM  in  reference  to  Dhekiajuli  Police 

Station Case No 273/10 GD Entry No 167 he examined the victim and 

found as follows: 

On examination,  she  is  average  built.  Height  –  4  feet, 

weight – 27 Kg, Teeth – 12/12. According to history sexual violence 

occurred to her on 08-08-2010 at 5 PM to 6 PM. 

Axillary  and  pubic  hair  absent.  Breast  not  developed. 

Tear seen on the hymen at  6 O’clock position which is  vertical  in 

direction.  Tear  is  fresh,  Size  ½ cm x ½ cm and irregular  in size. 

Bleeding  seen.  Pack  was  given.  That  injury  was  caused  by  blunt 

thing. Bleeding stop by pressure application and with medicines. 

Her X-ray was done on 18-08-2010. 

Union of epiphysis of the lower ends of the left radius and 

ulna have not occurred. Epiphysis of medical epicondyle of humerous 

and  head  of  the  radius  are  also  open.  Age  of  the  person  under 

investigation is below 15 years. 

Hb seen 9.2  gm , Blood Group- A+ , R. Bs – 88. 

USG done- Uterus normal size.  Uterine contom is well 
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maintained. The organ ante vertical. Cervix is normal. 

Opinion: 

(a) The age of the victim girl is below 15 years. 
(b)  Marks  of  violence  found  on  her  private  part  as  already 

mentioned.
(c) There are sign that suggest rape. 

                 

 Enclosure: X-ray report, Blood report and USG report.

Due to bleeding, vaginal smear could not produced, as she 

has ashed and changed her private parts undergarments.  Patients 

was  examined  in  presence  of  staff  sister  int  he  labour  room  of 

Kanaklata Civil Hospital, Tezpur. 

In his cross-examination, the medical officer has admitted 

that  blood  stain  of  the  victim may  be  occurred  by  falling  on  any 

pointed object. 

12. From the above opinion of the medical officer, it is found 

that the age of the victim was below 15 years and there was marks of 

violence on her private parts and there was sign that suggest rape. 

13. Though the medical officer in his cross-examination has 

admitted  that  the  blood  stain  may  be  occurred  by  falling  on  any 

pointed  object,  but,  the  defence  has  not  adduced  any  evidence  in 

support of that admission and also did not cross-examine the victim 

at this point even not made any suggestion to her. 
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14. So, we have to discuss regarding ingredients No 1 & 2 i.e. 

whether  the  accused  had  sexual  intercourse  with  the  victim  and 

whether that act was done under any of the circumstances, falling 

under Section 375 IPC.

15. The informant Mangra Orang is examined as PW1. He is 

not  the eye witness  of  the occurrence.  According to him,  while  he 

returning home at about 5.30 PM, he saw gathering in front of the 

house of Ishaque Lakra and going there he saw the bleeding on the 

person of the victim. From the victim he came to know that accused 

Mithun Orang took her inside the garden giving her one rupee note 

and committed rape on her. The accused threatened her to kill if she 

would disclose the matter. From the garden, the victim went to the 

house of Ishaque Lakra by crying. Seeing the physical condition of 

the  victim,  she  was  sent  to  Dhekiajuli  Thirty  Beded  Hospital 

wherefrom she was referred to Kanaklata Civil Hospital, Tezpur. The 

victim was admitted at Tezpur Civil Hospital for thirteen days. 

In his cross-examination, he has stated that in between 

the house of the victim and the accused, there are two other families. 

He found the victim in the house of Ishaque. The victim was sent to 

the Hospital at about 7PM. 

16. PW3 Soma Topna and PW5 Mantu Lakra are not the eye 
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witnesses. They came to know about the occurrence at about 7 PM on 

the same day.   

17. PW4 Smti Champa Lakra is an independent witness. She 

has stated in her examination-in-chief that on the date of occurrence 

at  about  4  PM, while  she  was  standing  near  a  tree,  she  saw the 

victim  came  to  a  nearby  well  by  weeping  and  started  to  wash 

something.  Then she  asked as  to  why she  was  weeping,  then the 

victim replied that Mithun committed rape on her by giving her one 

rupee.  On  being  repeated  asking,  the  victim  replied  that  Mithun 

committed rape on her. 

In  her  cross-examination,  she  has  stated  that  she  is 

neighbourer of the victim. Nita was wearing a frock and a panty. Nita 

was washing her hand and leg on the bank of the well. At that time, 

the male members of their village had gone to watch the Final Match 

of Football. 

18. PW6 Ishaque lakra is the grandfather of the victim. He 

has stated in his examination-in-chief that on the date of occurrence 

he went to watch Football Match. At about 6.30PM returning home 

he saw a gathering in his house and they were created hulla.  On 

being asked, the said gathering said him to ask Mithun about the 

occurrence. But, Mithun did not reply.  From Champa, he came to 
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know that the victim had informed her that Mithun called her to the 

Tea  Garden  and  committed  rape  on  her.  At  that  time,  blood  was 

oozing from the victim. Seeing the bleeding, he took the victim to the 

hospital. At that time, the age of the victim was about 10/12 years. 

In  his  cross-examination,  he  has  confirmed  that  the 

victim reported the matter to Champa on the bank of the well. The 

victim was washing the blood and was weeping. The victim was first 

taken to  the  Tea Garden Hospital  wherefrom she  was  referred to 

Tezpur Civil Hospital. 

19. PW7 is the victim. She has stated in her examination-in-

chief that on the date of occurrence, the accused took her to the midst 

of the garden and did some misdeed. Due to that misdeed blood was 

oozing. The medical officer examined her and police took her before 

the Magistrate. 

In her cross-examination, she has stated that the boy who 

had committed misdeed with her, is present in the Court. His name is 

Mithun. She knew him prior to the occurrence. They are of the same 

line. The garden is attached to her house. At  the time of occurrence, 

she went to the garden for her natural call. Then the accused called 

her. Generally, the garden people used the garden for their natural 

call.  While Mithun committed misdeed with her,  then two persons 

came there and both of them assaulted Mithun. At that time she was 
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wearing a frock and a panty. Mithun removed the panty of her. Due 

to  the  misdeed  committed  by  Mithun,  she  sustained  injury.  The 

persons who had assaulted Mithun took her from the garden and left 

her in the road. Blood was oozing from her  injury. (While she was 

asked  on  which  part  of  her  body  she  sustained  injury  then  she 

became shy.)

20. PW8  is  the  investigating  officer.  She  stated  in  her 

examination-in-chief  that  before  her  arrival  at  the  place  of 

occurrence, the victim was taken to the hospital. She met the victim 

and examined her by medical officer. The victim was also produced 

before the Magistrate for recording her statement under Section 164 

CrPC. But, the Hon’ble Court rejected her prayer. Initially, accused 

was absconding. 

In  her  cross-examination,  she  has  stated  that  accused 

was arrested on 12-08-2010.

21. From  the  discussion  of  the  evidence  adduced  by  the 

prosecution witnesses it is found that according to the victim she was 

aged  about  eight  years  on  the  date  of  deposition.  But,  her 

grandfather(PW5) has mentioned her age as 10/12 years at the time 

of occurrence. According to the medical evidence, her age was below 

15 years. The victim in her examination-in-chief has clearly stated 

that  she  was  committed  rape  by  the  accused  person.  In  her 
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cross-examination,  the  commission  of  rape  was  confirmed  by  the 

witness.  According to  PW4, just  after  the occurrence,  she met the 

victim  and  from  the  victim  she  came  to  know  that  the  accused 

committed rape on her. All the witnesses saw the bleeding from the 

person of the victim. The medical evidence has also supported it. The 

medical officer has clearly stated that bleeding was seen and marks 

of violence was found on her private parts. According to the  medical 

evidence there was sign that suggest rape. 

It is well settled  by a catena of decisions of the Hon’ble 

Apex  Court  that  there  is  no  rule  of  law that  the  evidence  of  the 

prosecution cannot be relied upon without corroboration and as such 

it has been laid down that corroboration is not a sine qua non for a 

conviction in a rape case. If the evidence of the victim does not suffer 

from any basic infirmity and the probabilities factor does not render 

it unworthy of credence, as a general rule, there is no reason to insist 

on corroboration.  In this case in hand the accused and the victim 

known to each other prior to the alleged occurrence. There is nothing 

on the record as why we disbelieve the victim who is a minor girl. The 

evidences  of  the  victim  adduced  in  her  examination-in-chief  are 

confirmed in her cross-examination.  The presence of  injury on the 

private  parts  and  oozing  of  blood  from the  private  parts  are  also 

testimony  which  warranted  credence.  If  the  evidence  of  the 

prosecution is found reliable and credible in that case in absence of 

medical  evidence  also,  accused  cannot  be  convicted.  But,  in  this 
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present  case,  the  medical  evidence  has  fully  corroborated  the 

evidence of the prosecution.     

From the medical evidence and also the ocular evidence it 

is  clear  that  the  accused  person  had  sexual  intercourse  with  the 

victim against her will and consent. Further as the victim is under 

sixteen years of age question of consent does not arise.  

22. Hence,  the  act  of  the  accused  falls  under  the 

circumstances described First, Secondly and Sixthly of Section 375 of 

IPC.

Thus, ingredients No 1 & 2 of Section 376 IPC are present 

in this case. 

23. In  view  of  the  above  discussions,  it  is  clear  that  the 

prosecution has been able to prove beyond all reasonable doubt the 

guilt of the accused person. Hence, the accused person is convicted 

under Section 376 of IPC.

24. Considering the nature and gravity of the offence, in my 

opinion, accused is not entitled for the benefit of either Section 360 of 

CrPC or the Provision of Probation of Offender’s Act.  

25. Heard the accused on the point of sentence. The accused 

has submitted that  except  his  ailing elder  sister,  he  has  no other 

family member. His parents already died. Therefore, he has prayed to 

consider the matter of punishment leniently. 
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26. In this case in hand, according to the medical evidence, at 

the time of examination, the age of the victim was below 15 years. 

According  to  the  grandfather  of  the  victim(PW6)  at  the  time  of 

occurrence the age of the victim was 10/12 years. But, according to 

the victim on the date of occurrence, her age is 8 years. That means 

at the time of occurrence, her age was about 7 years. The prosecution 

has failed to produce any documentary evidence in support of the age 

of the victim. Therefore, by amalgamating the  medical evidence and 

the evidence adduced by the victim and her grandfather, it can safely 

held  that  the  age  of  the  victim  was  under  12  years.  Therefore, 

considering the submission made by the accused person on the point 

of sentence, and considering the nature and gravity of the offence, the 

accused is sentenced to undergo RI for 10(ten) years and to pay a fine 

of Rs. 10,000/- i/d to RI for another one year for the offence under 

Section 376 of IPC. 

27. The  amount  of  compensation if  realized,  the same will 

have to  be  paid  to  the victim as  compensation under  Section 357 

CrPC.  

28. Furnish  a  free  copy  of  the  judgment  to  the  accused 

immediately free of cost. 

29. Send a copy of the judgment to the District Magistrate, 

Sonitpur, Tezpur under Section 365 CrPC. 
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Given under my hand and Seal of this Court on this 30th 

day of March’ 2012. 

                                                                             
                                                                              (C.R. Goswami)
                                                                       Addl Sessions Judge (FTC)
                                                                               Sonitpur, Tezpur
Dictated & corrected by me :-

      (C.R. Goswami)
Addl Sessions Judge (FTC)
       Sonitpur, Tezpur

Typed by me :-

Pori Das. Steno.


